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BY  THE  HOUSE  OF  DELEGATES, 

February  3d,  1865. 
Read  and  accepted. 


OPINION 

OF 

Hon.  ALEX.  RANDALL, 

AS  TO  THE  LEGALITY  OF  ELECTING  A  STATE  LTBEARIAN,  &g  , 

TO    THE 

GENERAL  ASSEMBLY 

OF   MARYLAND. 


ANNAPOLIS: 

RICHARD   P.  BAYLY,  PRINTEB. 

1865. 


OPINION  OF  THE   ATTORNEY   GENERAL. 


Annapolis,  January  Slsf,  1865. 

Messrs.  King,  Cronise  and  Malone, 

Committee  of  the  House  of  Delegates  of  Maryland. 

Gentlemen: — In  reply  to  your  application  under  the  order 
of  the  Honorable  House  of  Delegates,  requesting  me  to  give 
in  writing  my  opinion  as  to  the  legal  propriety  of  electing  a 
State  Librarian  during  the  present  session  of  the  Legislature, 
and  also  as  to  the  constitutional  it}"-  of  increasing  the  salary  or 
compensation  of  Clerks  of  Courts,  Registers  ot  Wills  and  other 
judicial  officers,  I  have  the  honor  to  make  the  following 
communication  of  my  views  and  opinions : 

Aa  to  the  State  Librarian,  the  former  Constitution  of  this 
State,  in  the  7th  section  of  the  7th  Article,  made  provision 
for  the  election  of  the  State  Librarian  in  these  words  : 

''The  State  Librarian  sliall  be  elected  by  the  joint  vote  of 
the  two  branches  of  the  Legislature  for  two  years  and  until 
his  successor  shall  be  elected  and  qualified." 

The  present  incumbent  was  elected  under  this  clause  on  the 
26th  of  February,  1862,  pages  584,  585  and  586  of  House 
Journal,  1861-2. 

He  entered  upon  the  discharge  of  these  duties  about  1st 
of  May,  1863,  I  understand,  and  claims  to  hold  the  office  for 
two  years  therefrom,  and  now  is  holding  under  that  election. 
On  the  12th  of  January,  1864,  the  present  incumbent  was 
re-elected  to  the  office  of  State  Librarian,  page  23  and  32  of 
the  House  Journal  for  1864,  claiming  to  hold  for  two  years 
after  the  expiration  of  the  first  term,  that  is  until  May,  1867. 
He  has  also  filed  an  official  bond  lor  this  latter  term  in  the 
Executive  Chamber.  There  is  no  time  specified  in  the  several 
records  of  the  elections  of  the  State  Librarian,  when  their  re- 
spective terms  of  office  commences  or  terminates,  and  it  is 
only  in  a  few  instances  stated,  that  they  hold  for  a  period  of  two 
years.  But  it  appears  from  a  contested  case  about  this  office, 
reported  in  5  Maryland  Reports  423,  that  the  term  is  consid- 
ered aa  commencing  on  the  23d  of  April,  and  ending  on  that 


day  biennially  thereafter,  and  I  understand,  for  the  mutual 
convenience  of  those  officers,  they  began  their  respective  terms 
of  office  on  the  first  day  of  May  biennially. 

This  second  election  at  which  the  present  incumbent  was 
elected,  took  place  in  1864,  because  the  ter!2i  of  service  of  the 
Librarian  ended  in  1865,  when  there  would  be  no  session  of 
the  Legislature,  under  the  former  Constitution;  and  in  such 
case  the  Court  of  Appeals  liad  decided  in  one  of  those  contest- 
ed cases  for  this  office  that  the  Legislature  could  anticipate 
sr.ch  vacancy  and  fill  it  by  an  election  at  the  previous  session. 

In  this  state  of  things  the  present  Constitution  was  adopted 
containing  the  following  provision  in  section  4  of  Article  7: 

''The  State  Librarian  shall  be  elected  by  a  joint  vote  office 
two  branches  of  the  General  Assembly  for  four  years  and  un- 
til his  successor  shall  be  elected  and  qualified.  His  salary 
shall  be  fifteen  hundred  dollars  per  annum,  and  the  General 
Assembly  shall  pass  no  law  whereby  he  shall  receive  any  ad- 
ditional compensation.  He  shall  perform  such  duties  as  are 
now  or  may  hereafter  be  prescribed  by  law.  In  case  of  a  va- 
cancy in  the  office  of  Stare  Librarian  from  death,  resignation 
or  other  causes,  the  Governor  shall  fill  such  vacancies  until 
the  next  meeting  of  the  General  Assembly  thereafter,  and  un- 
til a  successor  be  elected  and  qualified." 

This  provision  of  the  new  Constitution  it  will  be  seen  makes 
some  changes  in  relation  to  this  office,  increases  the  salary, 
prolongs  the  term  to  four  years,  makes  provision  for  vacan- 
cies, &c.,  &c. 

This  section  (the  4th  section  of  the  7th  Article)  is  restrain- 
ed in  its  operation  by  the  6th  section  of  the  12th  Article  of  the 
Constitution,  which  declares,  that  "all  officers,  civil  or  mili- 
tary, now  holding  office  whether  by  election  or  appointment 
under  the  State  shall  continue  to  hold  and  exercise  their  of- 
fices according  to  their  present  tenure,  unless  otherwise  pro- 
vided in  this  Constitution,  until  they  shall  be  superseded  pur- 
suant to  its  provisions,  and  until  their  successors  be  duly 
qualified,  and  the  compensation  of  such  officers,  which  has 
been  increased  by  this  Constitution,  shall  take  effect  from  the 
first  day  of  January  eighteen  hundred  and  sixty-five." 

By  this  sectiori  the  State  Librarian  holding  an  office  under 
the  State,  was  authorized  to  continue  to  hold  and  exercise  it 
according  to  its  ])resent  tenure,  that  is  its  tenure  under  the 
former  Constitution.  These  words,  "present  tenure"  in  this 
section  as  applicable  to  the  office  of  Librarian,  mean  the  term 
of  years  for  which  the  incumbent  was  then  holding  tin's  office. 

The  Librarian  then  is  to  continue  to  hold  and  exercise  his 
office  under  the    existing  Constitution  during  the  term  for 


which  he  was  elected,  and  which  he  was  then  ''holding"  un- 
der the  former  Constitution.  But  the  present  Librarian 
havin<)j  been  elected  for  two  distinct  terms,  each  for  two  years, 
the  one  ending  on  the  23d  day  of  April,  1805,  and  the  other 
on  the  same  day  in  18()7,  the  inquiry  is  to  which  one  of  these 
two  terms  does  this  section  apply,  or  does  it  apply  to  the 
period  of  time  comprehending  them  both.  In  other  words, 
does  tlie  incumbent  hold  this  office  under  this  section,  until 
the  23d  of  April  next,  or  for  two  years  from  that  day. 

It  will  be  perceived  that  I  exclude  from  this  inquiry  the 
suggestion,  that  the  incumbent  may  hold  for  four  years  ;  the 
new  term  fixed  in  the  present  Constitution,  because  by  this 
section  the  incumbent  is  to  complete  a  term  begun  under  the 
former  Constitution,  and  this  new  term  did  not  then  exist, 
and  to  bold  which  he  was  not  and  could  not  have  been  elected. 

These  two  terms  of  office  to  which  the  present  State  Libra- 
rian has  been  elected,  were  made  by  different  Legishitures, 
at  different  times,  the  one  term  held  many  months  liefore  the 
election  to  the  other  took  place,  the  one  to  expire  before  the 
other  commences,  requiring  distinct  official  bonds  and  oaths, 
and  cannot  it  seems  to  me  be  united  as  forming  one  tenure 
or  term  of  office,  such  as  this  section  refers  to. 

The  incumbent  must  be  holding  this  office  according  to  its 
present  tenure  ;  that  is,  the  tenure  existing  at  the  time  of  the 
adoption  of  the  Constitution,  which  by  this  (6th  section  of 
12th  Article)  section  he  is  authorized  "to  continue  and  hold 
and  exercise  ;"  language  which  cannot  be  predicated  of  two 
terms  of  office  ;  the  one  term  begun,  and  then  held  and  exer- 
cised, and  the  other  term  not  then  held  and  exercised,  but  to 
be  begun,  held  and  exercised  (if  ever)  at  some  future  period. 

The  same  reasoning  will  show  that  the  words  "present 
tenure,"  cannot  mean  the  second  term  under  the  second  elec- 
tion, beginning  on  the  23d  of  April,  1865,  because  this 
section  refers  to  a  term  of  office  already  commenced,  and 
when  the  Constitution  was  adopted. 

These  two  terms  of  office  are  to  be  considered  as  separate 
and  distinct  as  if  they  were  filled  by  two  diflfHrent  persons. 
Suppose  then,  that  to  be  the  case,  and  two  diflferent  persons 
elected,  and  the  person  elected  to  the  second  term  to  be  claim- 
ing the  office  under  this  second  election,  by  virtue  of  this  6th 
section  of  the  12th  Article,  could  such  claim  be  allowed? 
Surely  not,  he  was  not  an  officer  of  the  State,  by  virtue  of 
this  election,  at  the  time  the  Constitution  was  adopted.  His 
terra  or  tenure  wa.s  not  then  a,  presenf  tenure  or  term,  but  one 
in  the  future,  if  ever  to  be  held  and  exercised  by  him  ;  and 
therefore,  this  section  reserves  no  rights  for  him.  There  can 
be  no  difference  made  in  the  construction  of  these  clauses  of 
the  Constitution,  whether  there  be  one  person  holding  these 
two  different  terms  of  office,  or  two  persons  holding  severally 
these  terms. 


The  present  Constitution  declares,  that  the  State  Librarian 
shall  be  elected  by  the  joint  vote  of  the  two  branches  of  the 
General  Assembly  for  four  years,  &c.  That  language  applies 
to  this  General  Assembly,  and  to  the  State  Librarian  who 
shall  commence  to  hold  and  exercise  that  office  after  this  Con- 
stitution is  adopted. 

The  term  of  office  for  such  a  State  Librarian  must  be  for 
four  years,  the  term  claimed  by  the  present  incumbent,  to 
commence  after  the  adoption  of  this  Constitution,  is  for  tiuo 
years  ;  he  therefore  can  claim  the  right  to  hold  no  such  term 
under  the  present  Constitution. 

My  opinion,  therefore,  is  in  favor  of  "the  legal  propriety 
of  electing  a  State  Librarian  during  the  present  session  of  the 
Legislature." 

Kespectfully,  &c., 

A.  EANDALL, 

Atty.  Gen'l  of  Md. 
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SECOND  SUBJECT   SUBMITTED. 

As  to  the  constitutionality  of  increasing  the  salary  or  com- 
pensation of  Clerks,  Registers  of  Wills  or  other  judicial 
officers  : 

On  an  examination  of  the  Constitution,  it  will  be  found  that 
the  following  sections  prohibit  the  General  Assembly  from 
increasing  the  salary  or  compensation  of  officers  as  follows  : 

Article  3,  section  34,  declares,  '^nor  shall  the  salary  or  com- 
pensation of  any  public  officer  be  increased  or  diminished 
during  his  term  of  office." 

Article  4,  section  28,  dechires,  "that  the  salary  of  the 
Judges  of  the  Circuit  Courts  shall  not  be  increased  or  dimin- 
ished during  their  continuance  in  office." 

Article  1,  section  4,  declares,  "that  the  Legislature  shall 
pass  no  law  whereby  the  Librarian  shall  receive  any  addi- 
tional compensation,  and  that  the  following  sections  require 
or  allow  the  General  Assembly  to  prescribe  or  change  the 
salary  or  compensation  of  officers,  as  follows  :" 

Article  4,  section  10,  dechares,  "the  General  Assembly  shall 
fix  the  salary  of  the  officers  of  the  Court  appointed  by  the 
Judges." 


Article  4,  section  13,  daclares,  that  the  Clerks  of  Courts 
created  or  continued  by  this  Constitution,  shall  be  allowed 
the  fees  api)ertaining  to  their  offices  as  are  or  may  be  regu- 
lated by  law. 

Article  4,  section  43,  declares^  that  each  of  the  Judges  of 
the  Orphans'  Court  shall  receive  such  compensation  to  be 
paid  by  the  counties  and  the  city  of  Baltimore  respectively, 
as  is  now  or  may  hereafter  be  prescribed  by  the  General  As- 
sembly. 

Article  5,  section  9,  declares,  that  States  Attorneys  shall 
receive  such  fees  and  compensation  as  are  now  or  may  be  here- 
after prescribed  by  law. 

Article  9,  section  3,  declares,  that  the  Adjutant  General 
shall  receive  such  compensation  or  emoluments  as  are  now  or 
may  hereafter  be  fixed  by  law. 

By  the  32c?  section  of  the  2>d  Article,  the  Genrral  Assembly 
are  prohibited  from  passing  any  local  or  special  laws  (among 
other  subjects)  "relating  to  fees  or  salaries  ;"  but  are  re- 
quired to  pass  a  general  law  on  those  subjects. 

By  the  4ith  section  of  the  3d  Article,  it  is  declared,  that  the 
General  Assembly  shall  provide  a  simple  and  uniform  system 
of  charges  in  the  offices  of  Clerks  and  Register  of  Wills,  and 
for  the  collection  thereof ;  this  is  a  smmnary  of  the  various 
provisions  on  this  second  subject,  submitted  for  my  opinion. 
I  propose  to  apply  them  to  these  several  officers. 

1st.  The  Clerks  of  counties  being  public  officers,  their  sala- 
ries or  compensation  cannot  be  increased  or  diminished,  dur- 
ing their  respective  terms  of  office,  by  this  34th  section  of  the 
3rd  Article.  But  by  the  13th  section  of  the  4th  Article  they 
are  to  be  allowed  the  fees  appertaining  to  their  officers,  as  are 
or  may  be  regulated  by  law,  and  by  the  32nd  and  44th  sections 
of  the  8rd  Article,  a  general  law  is  to  be  passed  to  provide  a 
simple  and  uniform  system  of  charges  in  the  offices  of  Clerks 
of  courts,  &c.;  now  these  various  sections  can  all,  I  resjiect- 
fuUy  submit,  be  carried  into  harmonious  operation  by  law. 
providing  such  a  simple  and  uniform  system  of  charges,  as 
will  not  increase  or  diminish  the  salaries  of  these  Clerks,  and 
will  so  regulate  their  fees  as  not  necessarily  to  make  any  ma- 
terial change  lu  their  compensation  ;  that  such  a  law  may,  to 
some  extent  increase  or  diminish  the  compensation  of  Clerks 
is  not  improbable,  but  as  such  an  effect  is  not  designed  but  in- 
cidental, perhaps  unavoidable  in  or  to  accomplish  the  other 
and  more  important  objects  of  the  constitution,  such  a  law 
could  not,  I  think,  be  regarded  as  violative  of  the  constitu- 
tion, because  it  may  produce  a  change  in  the  compensation  of 
the  Clerks  of  courts. 
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2nd.  Eegisters  of  Wills  as  the  clauses  of  the  constitution 
referred  to  in  relation  to  Clerks  of  Courts,  except  the  ISth  sec- 
tion of  the  4th  Article,  also  relate  to  Registers  of  Wills,  and 
that  section  would  make  no  material  change  in  the  views  I  have 
expressed  in  relation  to  Clerks  ;  they  may  without  any  further 
special  remark  be  applied  to  Registers  of  Wills;  and  I  refer  to 
"what  I  have  stated  above  as  to  Clerks  of  Courts. 

3rd.  Judicial  officers:  I  assume  this  term  to  comprehend  all 

the  Judges  of  the  State,  and  as  they  are  all  public  officers  the 
34th  section  of  the  3rd  Article,  forbids  the  salary  or  compen- 
sation of  any  of  them  being  increased  or  diminished  during 
their  respective  terms  of  office.  And  by  the  28th  section  of 
the  4th  Article  it  is  specially  declared,  that  the  salaries  of  the 
Circuit  Judges  shall  not  be  increased  or  diminished  during 
their  respective  terms  of  office.  But  the  43rd  section  of  the 
4th  Article,  that  each  of  the  Judges  of  the  Orphans  Court 
shall  receive  such  compensation,  to  be  paid  by  the  counties 
and  city  of  Baltimore  respectively,  as  is  now  or  may  hereafter 
be  prescribed  by  the  General  Assembly.  This  section  apply- 
ing specially  to  a  particular  class  of  officers,  is  to  be  construed 
as  excepting  them  from  the  operation  of  the  general  law 
applicable  to  all  officers,  if  inconsistent  with  the  general. 
When  a  general  intention  is  expressed  in  a  statute  and  an  act 
also  expresses  a  particular  intention  incompatible  witli  the 
general  intention,  the  particular  intention  is  to  be  considered 
in  the  nature  of  an  exception. 

18  Maryland  Rep.,  489,  Stockettvs.  J.  Bird. 

I  am  therefore  of  opinion,  that  the  Judges  of  the  Orphans 
Court,  and  they  alone  of  the  Judicial  officers  of  the  State  can 
have  their  compensation  changed  by  the  General  Assembly 
during  their  respective  terms  of  office. 

It  should  be  observed  that  these  constitutional  prohibitions 

forbidding  the  General  Assembly  from  making  changes  in  the 
salary  or  compensation  of  officers,  attach  to  the  present  in- 
cumbents, not  to  the  offices  themselves,  after  the  expiration 
of  the  terms  of  the  present  incumbents,  so  that  general  laws 
may  constitutionally  be  enacted,  making  changes,  if  they  do 
not  apply  to  the  present  incumbents  of  these  offices,  but  their 
operation  is  confined  to  their  successors  therein. 

Signed, 

A.  RANDALL, 

Att'y  Gen'l  of  Md. 
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N.  MANCHESTER, 
INDIANA 
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